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Court of Appeals of the District of Columbia 

i 

No. 5923 1 . 

Commercial Credit Company, a Corporation, Appellant, 

vs. I 

Ellen T. McReynolds. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80769. 

Commercial Credit Company, a Corporation, Plaintiff, 

vs. 

Joseph McReynolds, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Supreme Court of the District of Columbia. 

Tuesday, February 23, 1932. 

Session resumed pursuant to adjournment, Hoi^. Peyton 
Gordon, Justice, presiding. 
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At Law. 

No. 80769. 

Commercial Credit Company, a Corporation, Plaintiff, 

vs. 

Joseph McReynolds, Defendant. 

Comes now the plaintiff by its attorney of record and 
prays judgment of its duly verified demand herein against 
the defendant by default, which is so ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant herein the sum of Nineteen Thousand Three Hun¬ 
dred Seven Dollar^ and Seventeen Cents ($19,307.17) with 
interest on Eleven Thousand Three Hundred Ninety-eight 
Dollars and Two Cents ($11,398.02) thereof and with in¬ 
terest on Seven Thousand Three Hundred Eleven Dollars 
($7,311.00) thereof from October 9, 1930 and with interest 
on Five Hundred Ninety-eight Dollars and Fifteen Cents 
($598.15) thereof from August 27, 1930 at eight per cent 
(8%) plus an attorney’s fee of fifteen per cent (15%) to¬ 
gether with costs of suit to be taxed bv the clerk and have 
execution thereof. 

2 Writ of Attachment. 

Filed December 8, 1932. 
***#*## 

The President of the United States to the Marshal for said 

District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
the defendant in this Court in the above-entitled cause 
(before the Municipal Court), on the 23rd day of Febru¬ 
ary, 1932, of $19,307.17 with interest on $11,398.02 thereof 
and $7,311.00 thereof from Oct. 9, 1930 and on $598.15 
thereof from Aug. 27, 1930 at 8% plus 15% attorney’s fee 
for money payable to the plaintiff by the defendant, and 
$50.00 for cost of suit; and the same, so attached, safely 
keep and have before said Court, on or before the tenth 
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day occurring- after the execution of this writ, that the 
same may be condemned unless sufficient cause be shown 
to the contrary; and, if said goods, chattels, or credits be 
attached in the hands or possession of any person or per¬ 
sons other than the defendant, notify such persdn or per¬ 
sons of such seizure, and warn him or them to 4PP ear be- 
for said Court, within the time aforesaid, to sJlow cause 
why the same should not be condemned and execution 
thereof had according to law. And have then there this 
writ, so indorsed as to show when and how yox\ have ex¬ 
ecuted it. 

Witness the Honorable Chief Justice of said Court the 
2nd day of December, A. D. 1932. | 

[seal.] FRANK E. CUNNINGHAM, 

Clerk, 

By ANDREW A. HORNER, 

Assistant Clerk . 

3 Notice. 

December 2, 1932. 

To Ellen T. McReynolds, 5611 Conn. Ave. N. W., garnishee: 

You are hereby notified that any property credits 
of the defendant Joseph McReynolds in your hands are 
seized by virtue of the foregoing writ of attachment, and 
you are hereby warned to appear in said Court, ion or be¬ 
fore the tenth day after service hereof, and show cause, of 
any there be, why the property or credits so attached 
should not be condemned and execution thereof had. 

EDGAR C. SNYDER, 

U . S . Marshal, 
By WM. J. " 

Notice . 

#*••**• 

To Ellen T. McReynolds, 5611 Connecticut Avenue N. W., 
garnishee: 

You are required to answer the following interroga¬ 
tories, under oath, within ten days after servic^ hereof. 
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And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

ARTHUR J. HILLAND, 

Attorney for Plaintiff. 

3 V*> Marsh al ’s Return. 

Attached credits in the hands of Ellen T. McRevnolds 
Personally 12-2-32 and served copies of this Writ, Inter¬ 
rogatories, and Notices as Garnishee of Defendant. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the 

District of Columbia, 

, Bv T. P. LITTLEPAGE, 

Deputy U. S. Marshal. 

4 Interrogatories. 

1st. Were you at the time of the service of the writ of 
attachment, served! herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount ? Answer. -. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the de¬ 
fendant in your possession or charge? If so, what? 
Answer. -. 

3rd. Are you receiving the rents and profits of premises 
1517 and 1519 Seventeenth Street, N. W., either directlv 
from the tenants or through Randall H. Hagner & Co., 
rental agent, and if so, what amount have you received to 
date? 


Subscribed and sworn to before me this — dav of 
A. D. 19—. 


5 Objections to Interrogatories. 

******* 

Now comes Ellen T. McReynolds, Garnishee, and wife 
of the defendant, Joseph McReynolds, in the above en- 
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titled cause, and says that she is advised by h^r counsel 
that she is not required to answer said interrogatories, or 
any of them contained in the attached notice of garnish¬ 
ment, for the following reasons : 

(1) That to require her to answer said interrogatories, 
or any of them, would be tantamount to compelling her to 
testify against her husband, the defendant Joseph Mc¬ 
Reynolds. 

(2) That to require her to make answer to daid inter¬ 
rogatories, or any of them, would make it necessary for her 
to disclose and set forth confidential relations between her¬ 
self and her said husband, in violation of Sectjions 1068 
and 1069 of the Code of Laws of the District of Columbia. 

(3) That said third interrogatory is vague, indefinite, 
improper, irrelevant, and immaterial. 

(4) That the rents and profits of premises 1517 
17th Street, are not subject to garnishment. 

ELLEN T. McREYNOLDS. 


and 1519 


Subscribed and sworn to before me this 7th dav of Dec., 
1932. ] 

[notarial seal.] S. A. GENTRY, 

NO'tary Public. 

G. A. BERRY, 

J. J. MALLOY, 

Attys. for Ellen T. McReynolds. 
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Service of a copy acknowledged this 7t 
December, 1932. 

ARTHUR J. HILLAM 
B., 

Attorney for Pi 


i dav of 
* 

D, 

aint iff. 


Motion for Judgment Against Ellen T. McReynolds, 

Garnishee, Sc. 


Filed December 16, 1932. 


* 


# 


• ■« 


* 


# 


I 

Now comes the plaintiff, Commercial Credit Company, 
by its attorney, and moves the court for judgment against 
Ellen T. McReynolds, garnishee, for the full amount of the 
plaintiff’s judgment against Joseph McReynolds] defend- 
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ant, with interest and costs, and for execution thereon, and 
as grounds therefor says: 

1. Said garnishee, Ellen T. McReynolds, has failed to 
answer the interrogatories served on her in this cause. 

2. And for other reasons apparent of record. 

ARTHUR J. HILLAND, 

Attorney for Plaintiff . 

Supplemental Points and Authorities in Opposition to 
Granting Motion for Judgment Against Ellen T. Me - 
Reynolds, Garnishee . 

Filed January 12, 1933. 


What the plaintiff is attempting to do by its motion for 
judgment against Ellen T. McReynolds is to make said 
Ellen T. McReynolds, the wife of said Joseph McReynolds, 
personally liable for a judgment obtained against her hus¬ 
band and to obtain execution on her property and assets 
in satisfaction of said judgment. 

7 This is the first attempt, so far as counsel for the 

garnishee have been advised, where such a proceed¬ 
ing has been attempted in this jurisdiction, and there is no 
proposition of law better settled than that a wife cannot 
be held liable to a personal judgment for the debts of her 
husband even for inonev received of her husband during 
the marital relation, much less to subject the personal 
estate and property of the wife in satisfaction of a per¬ 
sonal judgment obtained against her husband as plaintiff 
is attempting to do in this case. Phipps vs. Sedgwick, 95 
U. S. 9, 24 L. Ed. 591; Huntington vs. Saunders, 120 U. S. 
78, 30 L. Ed. 580; Clark vs. Beecher, 154 U. S. 631, 24 
L. Ed. 705. 

The foregoing proposition and the proposition whether 
or not a wife ckn be compelled to answer interrogatories 
set out in a notice of garnishment as well as all authorities 
relied upon by the plaintiff in support of the latter propo¬ 
sition are reviewed in a very able opinion of the Circuit 
Court in the case of Allen-West Commission Co. vs. 
Grumbles, 161 Fed. 461. 

The Court in its opinion, among other things said: 
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“In Berles vs. Allen A. Adsit, 102 Mich. 495, 60 N. W. 967, 
it was held that under a statute which provides tjiat: 

“ ‘A husband shall not be examined as a witiiess for or 
against his wife without her consent, nor a wife for or 
against her husband without his consent, except in certain 
cases, a wife, when garnished in a suit against her husband, 
cannot, without his consent, be examined as to transfers of 
property made to her by her husband.’ De Farges vs. 
Ryland, 87 Va. 404, 12 S. E. 805, 24 Am. St. jRep. 659; 
Niland vs. Kalish, 37 Neb. 47, 55 N. W. 295; Wolford vs. 
Farnham, 44 Minn. 159, 46 N. W. 295. 

“A similar statute exists in Arkansas. Kirby’s Dig., 
par. 3095, is as follows: 4 The following personjs shall be 
incompetent to testify: * * * Fourth, Husband and 

wife for or against each other, concerning any communica¬ 
tion made by one to the other during the!marriage, 
8 whether called as a witness while that relation sub¬ 
sists or afterwards, but either shall be allowed to 
testifv for the other in regard to any business transacted 
by the one for the other in the capacity of agent.’ 

“I have noticed these cases as indicating the trend of the 
decisions of the Supreme Court of Arkansas as tp the legal 
status of married women in this state. The statutes and 
decisions in Arkansas amount to this: A woman is sui juris, 
as to her separate estate, as to the business in which she 
may engage on her separate account, and as tj) services 
she may render to third persons. For instance^ she may 
make her husband her agent as to her separate estate, or 
employ him in connection with her separate business. As 
to these he may testify for her, and as to third persons she 
may contract as a feme sole. But except as the common 
law is expressly or by implication modified by statute, the 
common-law disabilities of coverture remain. Sfie cannot 
form a partnership with her husband; she cannot sue him 
at law; generally the one cannot testify against (he other; 
the communications between them are sacred, Ife is still, 
in certain events, a tenant by the curtesy, (md their 
domestic relations generally are governed by thj> rules of 
the common law, except as modified by statute, and such 
statutes are construed strictly to preserve the coijnmon law 
rights of married women. Burns vs. Cooper et al., 140 
Fed. 282 et seq., 72 C. C. A. 25. If the husband cannot 
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recover any judgment at law against the wife, neither can 
his creditor recover any judgment at law against her as 
garnishee for a debt due by the husband to his creditor, or 
for the proceeds of stock assigned to her in fraud of his 
creditors and held by her when garnished, and which she 
afterwards returned to her husband. This seems to be the 
rule followed by tlie Supreme Court of the United States 
ever since Phipps vs. Sedgwick, 95 U. S. 9, 24 L. Ed. 591, in 
which the court said: 

9 44 ‘While the books of reports are full of cases in 
which real or personal property conveyed to the wife 

in fraud of the husband’s creditors has been pursued and 
subjected to the payment of his debts after it has been 
identified in her hands, or in the hands of voluntary 
grantees or purchasers with notice we are not aware of 
any well-considered case of high authority where the pur¬ 
suit of the property has been abandoned, and a judgment 
in personam for its value taken against the wife. Cer¬ 
tainly no such doctrine is sanctioned bv the common law; 
and, though the present suit is a bill in chancery, the decree 
in this case is nothing more than a judgment at law, and 
could as well have been maintained in a separate suit at law 
for the monev as in this suit. And the liability of the ex- 
ecutors of the wife to this personal judgment must depend 
on the same principle as if, abandoning the pursuit of the 
res, the assignee had brought a suit at law for the money. 
The statutes of the different states have gone very far in 
this country to modify the peculiar relations of husband 
and wife, as they existed at common law, in reference to 
their property; but they have not, except perhaps in Louisi¬ 
ana, gone so far as to recognize the civil-law rule of per¬ 
fect independence in dealing with each other. While the 
statutes of New York have recognized certain rights of the 
wife to deal with and contract in reference to her separate 
property, they fall far short of establishing the principle 
that out of that separate property she can be made liable 
for money or property received at her husband’s hands, 
which in equity ought to have gone to pay his debts. Equity 
has been ready, where such property remains in her hands, 
to restore it to its proper use, but not to hold her separate 
estate liable for what she has received, and probably spent 
at his dictation. Such a proposition would be a very unjust 
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i 

one to the wife still under the dominion, control'^ and per¬ 
sonal influence of her husband. In receiving favors at his 
hands, which she supposed to be the offerings of 1 affection, 
or a proper provision for her comfort, she would be sub¬ 
jecting that which is her own, or which might afterwards 
come to her from other sources, to unknown a!nd unsus¬ 
pected charges, of the amount and nature of which she 
would be wholly ignorant. It answers the demands of jus¬ 
tice in such cases if the creditor, finding the property it¬ 
self in her hands or in the hands of one holding it with 
notice, appropriates it to pay his debt; but, if itjis beyond 
his reach, the wife should no more be made liable for it 
than if the husband himself had spent it in support of his 
family, or even of his own extravagance. 7 

44 The case at bar is stronger than that. In thiq case true 
Mrs. Grumbles had the money held by the Court df Appeals 
to belong to her husband when she was garnished, but she 
gave it back to him, and he has disposed c}f it; how, 
10 is not fully shown. Shall her separate estate, if she 
has any, be now subjected to an execution on a per¬ 
sonal judgment rendered in favor of her husband’s cred¬ 
itor to satisfy his debt! This question is fully [answered 
by the last sentence in the above quotation. Tru^t Co., vs. 
Sedgwick, 97 U. S. 308, 24 L. Ed. 954; Huntington vs. 
Saunders, 120 U. S. 78, 7 Sup. Ct. 356, 30 L.! Ed. 580; 
Clark vs. Beecher, 154 U. S. 631, 14 Sup. Ct. 1184,[24 L. Ed. 
705. 

“I conclude that at law no personal judgment can be 
rendered against Mrs. Grumbles in favor of the plaintiff 
for her husband’s debt or for the proceeds of thfe stock in 
question. This conclusion seems to have been acquiesced in 
by the bar for nearly 40 years, since no case in which the 
question is involved has ever found its way to the Supreme 
Court of Arkansas. 

44 The findings are in favor of the defendant.” , 

Section 1151 of the Code of Laws of the District of Co¬ 
lumbia, specifically exempts the wife’s property jfrom the 
husband’s debts. 

That a wife cannot be compelled to testify against her 
husband in violation of the provision of Sections 1068 and 
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1069 of tlie Code of Laws of the District of Columbia is 
well settled in this jurisdiction. M’Grew vs. M’Grew, 54 
App. D. C. 331. 

Respectfullv submitted, 

G. A. BERRY, 

1 JOSEPH J. MALLOY, 

Attorneys for Garnishee. 

11 Supreme Court of the District of Columbia. 

Friday, January 20, 1933. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

Upon consideration of the motion filed herein, for judg¬ 
ment against Ellen T. McRevnolds, garnishee, it is ordered 
that said motion be, and the same is hereby denied. 

Memoranda. 

January 24, 1933.—Appeal noted from order entered 
herein January 20,1933. Bond fixed at $100 or $50 cash. 

January 27, 1933.—Undertaking on appeal approved and 
filed. 


Assignment of Errors. 
Filed March 15, 1933. 


The Court erred: 

1. In holding that a wife cannot be garnishee in an ac¬ 
tion against her husband. 

2. In holding that a wife is exempt from answering in¬ 
terrogatories served upon her as garnishee in an action 
against her husband. 

3. In holding that in view of Sections 1068 and 1069 of the 

Code of Laws for the District of Columbia, a wife 
12 cannot b<b compelled to answer interrogatories 
served upon her as garnishee in an action against her 
husband. 
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4. In holding that the defendant in the principal action 
is a party to garnishment proceedings therein. 

5. In holding that the principal action and garnishment 
proceedings therein are not separate actions. 

6. In failing to hold that garnishment proceedings con¬ 
stitute a separate action, distinct from the principal action, 
against a separate party and for an entirely ne^ cause of 
action. 

7. In holding that the garnishee showed cause why a 
judgment should not be entered against her. 

8. In sustaining the objections of the garnisljee to the 
interrogatories served upon her. 

9. In denying the plaintiff’s motion for judgment against 

the garnishee for failure to answer the interrogatories 
served upon her within ten days from date <j>f service 
thereof. j 

10. In other respects apparent of record. 

ARTHUR J. HILLARD, 

Attorney for Plaintiff. 

i 

Designation of Record. 

Filed Januarv 31, 1933. 

* / 

* * * * * # i # 

i 

j 

The plaintiff, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia, ljereby re¬ 
quests the Clerk of the Supreme Court of the district of 
Columbia to prepare transcript of the record, including the 
following papers and proceedings, namely: 

1. The judgment of Commercial Credit Company against 
Joseph McReynolds. 

13 2. The writ of attachment and garnishment issued 

against and served upon Ellen T. McReynolds, gar¬ 
nishee, with the notice to and interrogatories to be served 
upon and answered by her. 

3*. The objections of Ellen T. McReynolds, garnishee. 

4. The plaintiff’s motion for judgment against Ellen T. 
McReynolds, garnishee, for failure to answer. 

5. The objections of Ellen T. McReynolds, garnishee, to 
the plaintiff’s motion for judgment. 

6. The order denying plaintiff’s motion for judgment 
against Ellen T. McReynolds, garnishee. 
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7. Memoranda of notation of appeal; order fixing $100 
cost bond on appeal or $50 cash in lieu thereof, and of the 
filing thereof. 

8. Assignment of errors. 

9. This designation of record. 

ARTHUR J. HILLAXD, 

Attorney for Plaintiff. 

Affidavit of Service. 

##**#*=* 


District of Columbia, ss: 

t 

Bernard W. Conger, being first duly sworn, on oath says 
that he is a member of the Bar of the District of Columbia 
and associated with Arthur J. Hilland, attorney for the 
plaintiff; that on Monday, January 30, 1933, he personally 
served George A. Berry, one of the attorneys for Ellen T. 
McReynolds, garnishee, with a copy of the plaintiff’s desig¬ 
nation of record at the offices of said Georg-e A. Berrv, 
Woodward Building, Washington, D. C. 

14 BERNARD W. CONGER. 


Subscribed and sworn to before me this 31 day of Jan- 
uarv, 1933. 

FRANK E. CUNNINGHAM, 

Clerk, 

By ANDREW A. HORNER, 

Asst. Clerk. 


Counter-designation of Record. 

Filed February 1, 1933. 
##*#**# 


The plaintiff, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia, the defend¬ 
ant Ellen T. McReynolds, Garnishee, for the purposes of 
presenting to the Court of Appeals all points that were 
presented to the Supreme Court of the District of Colum¬ 
bia at the hearing of the above entitled cause, hereby re¬ 
quests the Clerk of the Supreme Court of the District of 
Columbia in accordance with Rule 5 of the Court of Ap- 
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peals, to include in the transcript of record tlje supple¬ 
mental points raised by the defendant in said| Supreme 
Court, which are as follows: 

(1) What the plaintiff is attempting to do by its motion 
of judgment against Ellen T. McReynolds is to tnake said 
Ellen T. McReynolds, the wife of said Joseph Mc[Reynolds, 
personally liable for a judgment obtained againsj: her hus¬ 
band and to obtain execution on her property ^nd assets 
in satisfaction of said judgment. 

(2) Section 1151 of the Code of Laws of the District of 
Columbia specifically exempts the wife’s property from the 

husband’s debts. 

15 GEORGE A. BERR^T, 

JOSEPH J. MALLOY, 

Attorneys for Defendant. 

i 

Affidavit of George A. Berry. 

# # * # # * j # 

District of Columbia, ss: 

George A. Berry, being first duly sworn, deposes and 
says: That he caused to be served on Arthur J\ Hilland, 
attorney for the Commercial Credit Company in the above 
entitled cause, this 1st day of February, 1933, aj Counter 
Designation of Record in accordance with Rule 5 of the 
Court of Appeals of the District of Columbia, and that the 
said Hilland then and there refused to accept sjervice of 
said paper and has to date of filing hereof refused to accept 
service of said Counter Designation of Record although 
the same was filed within the time specified by the above 
mentioned rule of the Court of Appeals. 

george a. bJerry. 

Subscribed and sworn to before me this 1st day of Feb¬ 
ruary, 1933. 

[notarial seal.] HELEN R. SASSCER, 

Notary Public j D. C. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprenjie Court 
of the District of Columbia, hereby certify the foregoing 
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pages, numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 80769 at Law, wherein Commercial 
Credit Company, a corporation, is Plaintiff and Joseph Mc- 
Reynolds is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 

•r * 

affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of March, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CIIAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5923. Commercial Credit Company, a corporation, ap¬ 
pellant, vs. Ellen T. McReynolds. Court of Appeals, Dis¬ 
trict of Columbia. Filed Mar. 24, 1933. Henry W. Hodges, 
Clerk. 
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IN THE 


COURT OF APPEALS 

OF THE 

DISTRICT OF COLUMBIA 

January Term, 1933 

NO. 5923 

— 

I 

i 

Commercial Credit Company, A Corporation, 

Appellant, 
vs. 

Ellen T. McReynolds, 

Garnishee of Joseph McReynolds, 

Appellee. 

BRIEF ON BEHALF OF APPELLANT 

STATEMENT OF FACTS 

This is an appeal from an order of the Supreme 
Court of the District of Columbia denying the appel¬ 
lant a judgment against the appellee, as garnjshee, 
where she failed to answer within ten days after service, 
as required by the Code of Laws for the District of 
Columbia, certain interrogatories set forth in a writ of 
attachment and garnishment served upon her as gar¬ 
nishee, pursuant to a judgment obtained by the a 
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lant against the appellee’s husband, Joseph McRey- 
nolds. (R. pp. 2-6, and 10) 

The appellant obtained judgment in the Supreme 
Court of the District of Columbia against Joseph 
McReynolds and caused a writ of attachment and 
garnishment,* with notices and interrogatories, to be 
served upon the appellee, Ellen T. McReynolds, as 
garnishee, she being his wife. The appellee was served 
on December 2, 1932. She failed to file answers to the 
interrogatories within ten days after service as required 
by the Code, Section 1089, but instead filed certain ob¬ 
jections thereto, which, in effect, were that the appellee 
being the defendant’s wife, could not be required to 
answer. On December 16, 1932, when more than ten 
days had elapsed from date of service, the appellant 
filed a motion for judgment against the appellee for 
the amount of its judgment against the defendant 
Joseph McReynolds, with interest and costs, because of 
her failure to answer the interrogatories within ten 
days after service of the same upon her as provided by 
the Code. (R., pp. 2-6) 

QUESTION INVOLVED 

The question involved is whether or not in this Dis¬ 
trict a wife may be named garnishee in an action against 
her husband and required to answer interrogatories 
served upon her as garnishee in such an action. 

ASSIGNMENT OF ERRORS 
The Court erred: 

1. In holding that a wife cannot be garnishee in an 
action against her husband. 
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2. In holding that a wife is exempt from answering 
interrogatories served upon her as garnishee in an ac¬ 
tion against her husband. 

3. In holding that in view of Sections 1068 an(i 1069 

of the Code of Laws for the District of Columbia, a 
wife cannot be compelled to answer interrogatories 
served upon her as garnishee in an action against her 
husband. i 

4. In holding that the defendant in the principal 
action is a party to garnishment proceedings therein. 

5. In holding that the principal action and garnish¬ 
ment proceedings therein are not separate actionsL 

6. In failing to hold that garnishment proceedings 
constitute a separate action, distinct from the principal 
action, against a separate party and for an entirety new 
cause of action. 

7. In holding that the garnishee showed cause why 
a judgment should not be entered against her. 

8. In sustaining the objections of the garnisljee to 
the interrogatories served upon her. 

9. In denying the plaintiff’s motion for judgment 

against the garnishee for failure to answer the inter¬ 
rogatories served upon her within ten days from d^te of 
service thereof. j 

10. In other respects apparent of record. 


ARGUMENT 
The Issue 

Contrary to the understanding of counsel for thp ap¬ 
pellee, as appears from a reading of their poind and 
authorities included by them in the record (R. pp. 6-10, 
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12-13) in violation of Paragraph 5 of Rule 6 of this 
court and Paragraph 4 of Law Rule 32 of the lower 
court, as amended April 10, 1931, this is not an attempt 
to subject the property of the wife to the satisfaction of 
a judgment against her husband, and while it may have 
that result, in view of her failure to comply with the re¬ 
quirements of the law, it is nevertheless a proceeding, 
purely statutory, under Sections 1089 and 1098 of the 
Code, which provide as follows: 

“Sec. 1089. INTERROGATORIES.—In all 
cases of attachment the plaintiff may exhibit inter¬ 
rogatories in writing, in such form as may be al¬ 
lowed by the rules or special order of the court, to 
be served upon any garnishee concerning any pro¬ 
perty of the defendant in his possession or charge 
or any indebtedness of his to the defendant at the 
time of the service of the attachment or between the 
time of such service and the filing of his answers to 
said interrogatories; and the garnishee shall file his 
answers, under oath, to such interrogatories within 
ten days after service of the same upon him. In ad¬ 
dition to the answers to written interrogatories re¬ 
quired of him, the garnishee may, on motion, be 
required to appear in court and be examined 
orally, under oath, touching any property or 
credits of the defendant in his hands.” 

“Sec. 1098. JUDGMENT AGAINST GAR¬ 
NISHEE.—If a garnishee shall have admitted 
credits in his hands, in the answer to interroga¬ 
tories served upon him, or the same shall have been 
found upon an issue made as aforesaid, judgment 
shall be entered against him for the amount of 
credits admitted or found as aforesaid, not exceed¬ 
ing the amount of the plaintiff’s judgment, and 
costs, and execution shall be had thereon not to ex- 
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ceed the credits in his hands; but if said credits 
shall not be immediately due and payable, execu¬ 
tion shall be stayed until the same shall becjome 
due; and if the garnishee shall have failed to 
answer the interrogatories served on him, or t<j> ap¬ 
pear and show cause why a judgment of condemna¬ 
tion should not be entered, such judgment shall be 
entered against him for the whole amount of the 
plaintiff’s judgment and costs, and execution £hall 
be had thereon.” 


See also Sections 447 and 467, which substantially 
correspond to the sections quoted. 

A wife may be named garnishee in an action 
against her husband. 

The statutes above quoted, under which these pro¬ 
ceedings were commenced, do not except or exempt a 
wife from being named garnishee or from answering 
interrogatories served upon her as garnishee in an ac¬ 
tion against her husband. 

There is no reason why a wife cannot be named 
garnishee in an action against her husband in this 
jurisdiction, where all her common law disabilities 
have been removed by statute (Code, Sections 1151, et 
seq.), and where it has been held that husband and wife 
may maintain actions against each other. Santmyer v. 
Santmyer, 48 App. D. C. 310; 47 W.L.R. 34; Notes v. 
Snyder, 55 App. D. C. 233, 53 W.L.R. 246; Bronson v. 
Brady, 28 App. D. C. 250; 34 W.L.R. 704. 


Numerous cases, which are hereinafter more 
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discussed, hold that a wife may be named garnishee in 
an action against her husband. Thompson v. Sijlvers, 
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59 Iowa 670; Enneking Bros. v. Schultz, et al., 69 Iowa 
473; Bond v. Neuschwander, 86 Wis. 39; In Re 
O’Brien, 24 Wis. 547; Odend’hal v. Delvin, 48 Md. 
439; Bank v. Clark, 46 N. H. 134; Clough v. Busch, 
55 N.H. 279’; Jones v. Roberts, 60 N.H. 217. 

Code Sections 1068 and 1069, upon which the ap¬ 
pellee’s objections were based, are not applicable. The 
appellee's answers to the interrogatories whatever they 
might have been, could not have been either for or 
against her husband within the meaning of those sec¬ 
tions of the Code, but would have been either for or 
against the appellee alone, because her husband is not 
a party to the garnishment proceedings, which, while 
auxiliary to the action against him, are nevertheless a 
separate and distinct action, to which only the appel¬ 
lant and the appellee are parties, as the following cases 
show. 

In Thompson v. Silvers, supra, the plaintiff obtained 
judgment against John N. Hoffman and caused M. A. 
Hoffman, his wife, to be garnished. She answered one 
question and on hearing before the referee refused to 
answer further. The court said: 

“We come then to consider whether the gar¬ 
nishee was exempt from answering because her 
answers, if they had disclosed an indebtedness to 
her husband, or property in her hands belonging to 
her husband, would have been testimony against 
him. . . .” 

The court, after deciding that it would not have been 
testimony against her husband, said: 
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. . He sustains no adversary relatjion to 

this proceeding.” 

In concurring with this opinion, Judge Rothrock 
said: 

“I concur in the result reached in the foregoing 
opinion, but prefer to put the case upon the single 
ground that the proceeding in garnishment is 
against the wife alone, and the husband is! not a 
proper party to be joined with her. When she was 
called upon to answer as garnishee her answers, 
whatever they might be, would not be against her 
husband, but against herself. . . ” 

In Middleton Paper Co. v. Rock River Papef Co., 
19 Fed. 252, the court said: 

“. . . Although the garnishee proceedings 

are ancillary and auxiliary to the suit against the 
original defendant, they are nevertheless prcjperly 
regarded as constituting a separate action against 
the garnishee. . . ” 

In Tunstall v. Worthington, Federal Casesj No. 
14239, there was an action in a Federal Coijrt in 
Arkansas, by a resident of Arkansas against a resident 
of Texas. The garnishee was also a resident of 
Arkansas, the plaintiff’s place of residence. Th^ gar¬ 
nishment proceedings were dismissed on the gijound 
that the court had no jurisdiction, because there wjas no 
diversity of citizenship, the plaintiff and the garnishee, 
who were held to be the only parties to the garnishment 
proceedings, being both citizens and residents of Ar¬ 
kansas. The court said: 

“The proceeding must be regarded as a civil suit, 
and not as a process of execution to enforce a judg¬ 
ment already rendered. . . . It is in every 
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respect a suit in which the primary object is to ob¬ 
tain judgment against the garnishee . . .” 

In Dent v. Dent, 118 Ga. 853, the court said: 

“While ancillary to the main action, a garnish¬ 
ment proceeding is a distinct suit, against a sepa¬ 
rate party, and for an entirely new cause of action. 
In the main case the question is whether the de¬ 
fendant is indebted to the plaintiff. In the garnish¬ 
ment suit the question is whether the garnishee is 
indebted to the defendant. . .” 

In Jones v. Roberts, supra, a New Hampshire case, in 
which jurisdiction garnishment proceedings are called 
“Trustee Process” (See Drake on Attachment, par. 
451), the defendant’s wife was named trustee (gar¬ 
nishee) ; the court, in referring to the principal action 
and the trustee process, said: 

“. . . The two actions raise different ques¬ 

tions, on different pleas, determined by different 
judgments between different parties. 

“The principal defendant is not, in any ordinary 
or usual sense, a party to the issue between the 
plaintiff and the trustee, or between the plaintiff 
and the claimant of the funds in the hands of the 
trustee; .... He is not bound by a judg¬ 
ment discharging the trustee on his disclosure. The 
principal defendant has no such necessary legal in¬ 
terest in the controversy between the plaintiff and 
the trustee as to make him the adverse party with¬ 
in the meaning of the statute.” 

In Odend’hal v. Delvin, supra, the plaintiff obtained 
judgment against Maria Odend’hal, who was trading 
as a feme sole, for merchandise sold to her. A garnish- 
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ment was issued against her husband, and the question 
was raised as to whether the husband can be made 
garnishee. In holding that the husband could be!made 
garnishee, the court said: 

. . The remedy given to her creditors for 

the recovery of debts due them, by the process of 
attachment against her property, and credits, 
would be nugatory and worthless, if she coiild be 
permitted to place her funds or property in the 
hands of her husband, and it should be held that an 
attachment of this kind could not be laid in his 
hands, as garnishee.” 

McGrew v . McGrew, 54 App. D. C. 331 

The above case, upon which the lower court delied, 
is not opposed to the points herein made, but dn the 
contrary the language of that decision tends to support 
the appellant’s position. Unlike the case at bar, it was 
not a garnishment proceeding, but was a judgment 
creditor’s bill to which both the husband and wife were 
parties defendant. Necessarily, their answers tp the 
interrogatories appended to the bill would have been 
either for or against each other, and this court held that 
they could not be compelled to answer. But the deci¬ 
sion clearly shows that this court was reluctant to so 
hold, and it said: 

“We therefore conclude that the objections df the 
defendants to the interrogatories should have been 
sustained by the trial court. It is perhaps true that 
this result can not wholly escape objection. It;must 
be conceded that if one spouse alone were sued in a 
proper case, the defendant could not refuse tp an- 
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swer competent interrogatories because the answer 
might incidently affect the interests of the other 
spouse not a party in the case. . . 

Appellee’s time to answer the interrogatories has 
passed; there is no provision in the statute whereby 
the time may be enlarged or her failure to answer 
within the time excused, and appellant is entitled 
to a judgment of recovery . 

Section 1098 contemplates that the judgment against 
the garnishee may, and in actual practice it does take 
either of two forms. If the garnishee admits credits in 
his hands or credits are found in his hands after issue 
joined, the judgment is a judgment of condemnation of 
such credits in the hands of the garnishee. If, on the 
other hand, the garnishee fails to answer, a judgment 
of recovery is entered against him. The judgment of 
condemnation is always limited to the actual amount of 
credits in the garnishee’s hands. The judgment of re¬ 
covery against the garnishee is for the full amount of 
the plaintiff’s claim with interest and costs. 

Entry of a judgment of condemnation against the 
garnishee may be prevented by either the garnishee, the 
defendant, or a third person appearing and showing 
cause why a judgment of condemnation should not be 
entered, for example, by showing that the garnishee or 
the third person holds a lien or other claim against the 
credits in the hands of the garnishee or that the defen¬ 
dant is entitled to exemptions. But, if the garnishee 
fails to answer the interrogatories served on him with¬ 
in ten days after service and the plaintiff takes steps to 
enforce his default, as in this case, the garnishee’s right 
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to answer has passed, and the plaintiff is entitle^ to a 
judgment of recovery because of his failure to answer. 
There is no provision in the statute whereby the 
garnishee may appear and show cause why he sjiould 
not answer. Under the provisions of the statute, the 
garnishee must in all events answer the interrogatories 
within ten days after service and thereafter he is not en¬ 
titled to file an answer to the interrogatories i'f the 
plaintiff has, as in this case, taken steps to enforce the 
garnishee’s default. There is no provision in thb sta¬ 
tute whereby the garnishee’s time to answer may tye en¬ 
larged. The court is not given power to enlarge the 
time or to excuse failure to answer within the time pre¬ 
scribed, and there can be no enlargement of the tinie un¬ 
less the plaintiff fails to take steps to enforci the 
garnishee’s default as in Banville v. Sullivan, 11 |A.pp. 
D. C. 31. i 

I 

Section 1089 provides that: 

“In all cases of attachment the plaintiff may ex¬ 
hibit interrogatories in writing, in such form as 
may be allowed by the rules or special order pf the 

court, to be served upon any garnishee. . . ” 

! ! 
and provides further that: 

“ . . . the garnishee shall file his answers, 

under oath, to such interrogatories wthin ten jdays 
after service of the same upon him.” 

The first two interrogatories served upon the appbllee 
were in the exact form prescribed in Paragraph 4 of 
Law Rule 9 of the lower court and in the appendix of 
its rules. Presumably, the propriety of the interroga¬ 
tories was decided by the lower court when it adojpted 
Law Rule 9 and prescribed the form of the interrpga- 
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tories. The garnishee did not answer the interroga¬ 
tories within ten days after service of the same upon her 
as required by Section 1089. She did not answer the in¬ 
terrogatories at all. The paper the garnishee filed not 
only is not an answer to the interrogatories but is the 
very antithesis of an answer in that it claims that she is 
not required to answer the interrogatories. There is no 
provision in Sections 1089 or 1098, or any other section 
of the Code or rule of court, authorizing any garnishee 
to object to of refuse to answer interrogatories in such 
form as the rules of court prescribe. The appellee 
adopted a procedure plainly inconsistent with and not 
authorized in the statute. 

CONCLUSION 

In conclusion it is respectfully submitted that in this 
District a wife may be named garnishee in an action 
against her husband and is required to answer inter¬ 
rogatories served upon her as garnishee in such an ac¬ 
tion; that the appellee should have answered the in¬ 
terrogatories served upon her; that the paper she filed 
was not an answer; that her time to answer has expired; 
that there is no provision in the statute whereby her 
time to answer may be enlarged or her failure to an¬ 
swer excused; that the appellant is entitled to a judg¬ 
ment of recovery against the appellee because of her 
failure to answer, and that the order of the lower court 
denying the appellant a judgment should be reversed 
and the case remanded with instructions to enter judg¬ 
ment against the appellee for the full amount of the ap¬ 
pellant’s claim, with interest and costs. 

Respectfully submitted, 

Arthur J. Hilland, 

Bernard W. Conger, 

Attorneys for Appellant. 
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IN THE 
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JANUARY TERM, 1933. 


No. 5923. 


Commercial Credit Company, a Corporation, 

Appellant, 

vs. 

Ellen T. McReynolds, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


QUESTION PRESENTED. 

The question involved in this appeal is not, as statpd 
by appellant, “whether or not in this District a wife 
may be named as garnishee in an action against her 
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husband, and required to answer interrogatories 
served upon her as garnishee in such action,” but 
whether a judgment of condemnation or recovery 
should be entered against a wife as garnishee after she 
has appeared and shown cause why such judgment 
should not be rendered against her and when she has 
filed, upon advice of counsel, certain and specific ob¬ 
jections to the interrogatories set out in the writ of 
garnishment, said objections being subscribed and 
sworn to by appellee and filed within ten days after ser¬ 
vice as required by statute. 

STATEMENT OF FACTS. 

This is an appeal from a decision of the Supreme 
Court of the District of Columbia which denied the 
motion of appellant, Commercial Credit Company, for 
judgment against appellee, Ellen T. McReynolds, as 
garnishee, in an action against her husband, Joseph 
McReynolds. 

On February 2.3, 1932, appellant obtained a judg¬ 
ment in an action at law against the husband of ap¬ 
pellee (R. p. 2), and thereafter on December 2, 1932, 
caused a writ of garnishment and interrogatories to be 
issued and served upon appellee as garnishee. The 
writ of garnishment so served, in addition to the usual 
interrogatories prescribed by statute, propounded an 
additional interrogatory inserted therein by counsel 
for appellant without leave of court first had and ob¬ 
tained as required by the rules. (R. p. 4.) 

Appellee on December 7, 1932, as garnishee, upon 
the advise of counsel, appeared and showed cause why 
a judgment of condemnation should not be entered 
against her, in accordance with Sections 467 and 1098 









3 


of the Code of Law of the District of Columbia, 1 by 
filing objections under oath to said interrogatories 
within ten days after service thereof upon her, wherein 
she alleged (R. p. 5): j 

(1) That to require her to answer said inter¬ 
rogatories or any of them, would be tantamount to 
compelling her to testify against her husband, the 
defendant, Joseph McReynolds, in violation of 
Section 1068 of the Code. 2 

(2) That to require her to make answer to said 
interrogatories, or any of them, would make it 
necessarv for her to disclose and set forth con- 

V 

fidential communications between herself and her 
said husband in violation of Section 1069 of the 
Code. 3 

(3) That said third interrogatory is vague, pi- 
definite, improper, irrelevant and immaterial. 

(4) That the rents and profits of premises 1517 
and 1519 17th Street are not subject to garnish¬ 
ment. 

i 

Thereafter, on December 16, 1932, appellant filed a 

motion for a personal judgment against the appellee, 
_ 

1 Section 467—“If a garnishee shall have admitted credits in his 
hands, in answer to interrogatories served upon him, or the same shall 
have been found upon an issue made as aforesaid, judgment shall be en¬ 
tered against him for the amount of credits admitted or found as afore¬ 
said, not exceeding the plaintiff’s claim, less a reasonable attorney’s fee 
to be fixed by the court, and costs, and execution had thereon: but if said 
credits shall not be immediately due and payable, execution shall be 
stayed until the same shall become due; and if the garnishee shall have 
failed to answer the interrogatories served upon him, or to appear and 
show cause why a judgment of condemnation should not be entered, judg¬ 
ment shall be entered against him for the whole amount of the plaintiff’s 
claim, and costs, and execution had thereon.” 

2 Section 1068—“Husband and Wife—In both civil and criminal pro¬ 
ceedings, husband and wife shall be competent but not compellable to 
testify for or against each other.” 

3 Section 1069—“Confidential Communications—In neither civil ljior 
criminal proceedings shall a husband or his wife be competent to testify 
as to any confidential communications made by one to the other during 
the marriage.” 
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as garnishee, praying for the full amount of the judg¬ 
ment obtained against her husband Joseph McRey- 
nolds, in Law No. 80769, amounting to $19,307.17, with 
interest and costs, plus an attorney’s fee of fifteen per 
cent (R. p. 2), on the ground that the appellee “had 
failed to answer the interrogatories served on her in 
this cause.” (R. p. 6.) 

Appellee, within the time allowed by the rules of 
court, appeared and hied her objections to the grant¬ 
ing of appellant’s motion for judgment, reiterating the 
objections hereinbefore set forth, and also stating that 
by filing objections as garnishee, she had appeared and 
shown cause why a judgment of condemnation should 
not be entered against her as contemplated by Sec¬ 
tions 467 and 1098 of the Code of Law of the District 
of Columbia. Appellee further contended that the ap¬ 
pellant, by its motion for judgment against her as gar¬ 
nishee, was attempting to make her personally liable 
for a judgment obtained against her husband and to 
obtain execution on her property and assets in satis¬ 
faction of said judgment. 

Thereafter the motion of appellant for judgment 
came on for hearing before Mr. Justice Cox, who, after 
hearing argument by counsel for both sides, took the 
matter under consideration, and, on the 20th day of 
January, 1933, denied the motion of appellant. The 
present appeal is taken from that ruling. 

ARGUMENT. 

At this point appellee wishes to state that pages six 
to ten of the record were not inserted at her request. 
The only portion which appellee desired inserted ap¬ 
pears in her counter-designation of record on page thir¬ 
teen. 


» 
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What appellant is contending for in this case is that 
a wife as garnishee must, under code sections 1089, 
1098, 447 and 467, in all instances, file catagorical an¬ 
swers to the interrogatories served upon her; that 
she has no right to appear and show cause why a sum¬ 
mary judgment of condemnation or recovery should 
not be entered against her; and, that she is compelled 
to answer any of the interrogatories contained in the 
writ, even though by so answering she would be ob¬ 
liged to disclose the most personal, sacred and con¬ 
fidential communications between herself and her hus¬ 
band. 

Sections 1098 and 467 of the code specifically ^ive 
the garnishee the right to appear and show cause \Vhy 
a judgment should not be entered, but do not prescribe 
how such proceedings shall be taken. Accordingly, we 
respectfully submit that the purpose of the statute 
is fulfilled, and cause has been shown why judgment 
should not be entered, if the garnishee enters her ap¬ 
pearance within ten days after service and files ob¬ 
jections to the questions propounded in the writ of 
garnishment. Otherwise, a wife would be compelled 
to testify against her husband and disclose confidential 
communications in violation of Sections 1068 and 1069 
of the Code. If a wife is compelled to answer One 
question propounded by counsel for appellant, withput 
leave of court, in addition to the statutory questions) in 
a writ of garnishment, then complete discovery ntay 
be obtained in that manner, and a wife thereby be 
obliged to testify against her husband, despite the rul¬ 
ing of this court to the contrary in the case of fe- 
Grew v. McGrew, 54 App. D. C. 331. ] 

It is contrary to public policy to compel a wife to 
disclose confidential communications between herself 
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and her husband, and the courts and legislatures have 
gone a long way to preserve inviolate such communi¬ 
cations and thus protect and preserve the marital 
status. Confidential communications in this District 
between a husband and wife are sacred, and neither 
spouse can be compelled to testify for or against the 
other. Code sections 1068 and 1069. And as this court 
so well stated in the case of McGrew v. McGrew, supra: 
“In view of the well recognized public policy which 
underlies the foregoing enactment, it is safe to say 
that it should be enforced against indirect as well as 
direct violation.” 

In the case of McGrew vs. McGrew, supra , which was 
a judgment creditors bill, plaintiff, under rule 58 of 
the Supreme Court of the District of Columbia, pro¬ 
pounded certain interrogatories to the defendant wife, 
seeking practically the same information appellant is 
endeavoring to obtain by having appellee answer the 
interrogatories contained in the writ of attachment 
and garnishment in this case. The appellant in the 
McGrew case interposed the identical objections as 
have been interposed here. The lower court in the 
McGrew case, overruled the objections of the wife and 
made her answer. A special appeal was allowed by this 
court, which reversed the lower court, and in the course 
of its opinion, said: 

“This would serve the same purpose as if the 
defendants were called as witnesses, and were 
compelled unwillingly to testify for or against 
one another in the case. In other words, the dis¬ 
closures by the defendants thus introduced into 
the record would amount pro tanto to their testi¬ 
mony as witnesses in the case. The plaintiff would 
thus succeed indirectly in compelling the defen¬ 
dants to testify for or against one another , not - 
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withstanding the express provision of section 1068 
supra, that husband and wife shall not be com¬ 
pellable so to testify .” 


The cases of Niland vs. Kalish, 37 Neb. 47, 55 Nj. W. 
295; and Stalcup v. Jepsen et al., 118 Neb. 240, 224 
N. W. 16, are also in point. In the latter case the cjourt 
said: 

44 However, in Niland vs. Kalish, 37 Neb. 4?, 55 
N. W. 295, it was held, under the provision of Sec¬ 
tion 331 of the Code of Civil Procedure (Section 
8834 supra) : 4 A wife, over her husband’s objec¬ 
tion, cannot be required to testify as to facts which, 
it is claimed by the adverse party, would show that 
a transfer of property from her husband to her¬ 
self was fraudulent. Neither can the husband un¬ 
der like circumstances be compelled to testify 
against his wife.’ That was an action in the!na¬ 
ture of a creditor’s bill to set aside the title of! the 
wife to certain real properties conveyed to heb by 
her husband as having been made in fraud of 
creditors. It was offered to show by the wife that 
the real estate in question had been bought ^jvith 
funds belonging to the husband, and it was h e ^ 
that she was an incompetent witness for that pur¬ 
pose. It was claimed that in case that evidence 
that the husband was the owner of the real estate 
was evidence in his favor rather than against l|im, 
and substantially the same contention is made 
here, but the court said: 4 Such a construction, 
however, savors too much of casuistry and can¬ 
not be accepted as the sense in which the offer was 
made and insisted upon, for this whole proceeding 
was on the theory that Solomon had no property 
whatever, and plaintiffs could hardly be suspected 
of the inconsistent attempt to establish in Salo¬ 
mon’s favor a basis for credits.’ ” 
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In the case of Stalcup vs. Jepsen et al., supra, the 
Supreme Court of Nebraska in a very able and learned 
opinion, discussed and disposed of every question that 
has been raised by the appellant. In passing upon the 
question as to whether or not the wife could be com¬ 
pelled to answer the questions propounded to her the 
court said: 


“A number of questions of procedure are dis¬ 
cussed in the briefs, but in our view there is but 
one question necessary to be determined, and that 
is the competency of the wife as a witness in pro¬ 
ceedings in aid of execution upon a judgment 
against the husband, where it is sought to prove 
by her testimony that she has property of the hus¬ 
band under her control which had been conveyed 
to her in fraud of her husband f s creditors, or 
whether she was indebted to her husband. The 
question involves the proper construction of Sec¬ 
tion 8837, Comp. St. 1922 as follows: 

“ ‘The husband can in no case be a witness 
against the wife, nor the wife against the hus¬ 
band, except in a criminal proceeding for a crime 
committed by the one against the other, but they 
may in all criminal prosecutions be witnesses for 
each other; Provided, however, the wife shall be 
a competent witness against the husband in all 
prosecutions arising under section 39 of the Crim¬ 
inal code. (9548). ’ * * * 

4 ‘If this were a proceeding on a creditor’s bill 
against the husband or wife for the purpose of 
subjecting property in the name of and under the 
control of the wife to the payment of the judg¬ 
ment against the husband, the case of Niland vs. 
Kalish, supra, would be directly in point, and 
there would be no question but that the wife would 
be an incompetent witness as to the matters here 
sought to be elicted. What difference does it maize 
that the proceeding is one in aid of execution? 
These proceedings are generally considered as a 








substitute for a bill of discovery, and the ppwer 
of the court is ample to order the application of 
any property, revealed by the investigation, 14 the 
satisfaction of the judgment. It does not super¬ 
sede the remedv bv creditor’s bill, but may bcdome 
the foundation for such proceeding. The pur¬ 
pose of both proceedings is substantially the s|ame 
—to establish a fraudulent holding by the \Vife. 
If the wife is an incompetent witness in the letter 
action, it would seem to show that she is incom¬ 
petent in these proceedings. Her testimony )iere 
could not be received in a subsequent proceeding, 
and therefore would be valueless.” 

CAN A WIFE BE COMPELLED TO ANSWER IN¬ 
TERROGATORIES CONTAINED IN A WRIT 
OF GARNISHMENT IN VIOLATION OF ifHE 
RIGHTS SECURED TO HER UNDER SEC¬ 
TIONS 1068 AND 1069 OF THE CODE? 

This precise question was presented in Berlesj vs. 

Adsit, 102 Mich. 495, 60 N. W. 967. In that case jthe 

court said: 

“The question involved is whether, in a gar¬ 
nishee proceeding, the wife of the principal | de¬ 
fendant may be examined as to transfers of prop¬ 
erty made to her by the husband. Section 7o46, 
3 How. St., provides that ‘A husband shall noi be 
examined as a witness for or against his Wife 
without her consent, nor a wife for or against her 
husband without his consent,’ except in certain 
cases not necessary to be stated here. Was ithe 
wife competent to testify in this proceeding ais a 
witness for or against her husband? The proceed¬ 
ing is analogous to a judgment creditor’s bill in 
aid of execution. In'DeFargus vs. Hyland, (\ja.) 
12 S. E. 805, it was held in such case that the 
transferee, the wife, was not competent to tesfifv 
against the objection of her husband. The same 
holding was made in Niland vs. Kalish, (Neb.) 55 
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X. W. 295. We are cited to Thompson vs. Silvers, 
59 Iowa, 670, 13 X. W. 854, which sustains the re¬ 
spondent ’s contention. But we find the Iowa stat¬ 
ute differs materiallv from ours. We think the 

* 

objection of the husband was valid, and should 
have been sustained. 7 7 DeFargus vs. Ryland and 
Brooks, 87 Ya. 404, 12 S. E. 805; In re Kessler 
(D. C.), 225 Fed. 394; In re Maver (D. C.), 97 
Fed. 328. 

Appellant at page six of its brief says: “The appel¬ 
lee^ answers to the interrogatories, whatever thev 
might have been, could not have been either for or 
against her husband within the meaning of those sec¬ 
tions of the Code, but would have been either for or 
against the appellee alone. 77 It is respectfully submit¬ 
ted that such contention is not tenable. 

In the case of McGrew vs. McGrew, supra, this court 
said: 

“And moreover, if one spouse were sued alone 
the other could not be compelled, under section 
1068 to testify for or against the impleaded one. 
Therefore, notwithstanding the appearance of 
hardship the case must be governed by the statute 
under which it comes both in letter and spirit. 77 

In disposing of the same question in the case of Stal- 
cup vs. Jepsen et cd., supra, the court said: 

“It is argued, however, that the husband is not 
a party to these proceedings, and has no interest 
therein. To this we cannot assent. The proceed¬ 
ings are in the same case in which the judgment 
was rendered, he is a party throughout the pro¬ 
ceeding, and is interested to the extent of the 
charges of fraud against him. In re Mayer 
(D. C.), 97 Fed. 328 (bankruptcy). He is also in¬ 
terested to the extent of a husband’s interest in 
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his wife’s property, which would be destroyed if 
the property is taken away from her. It is fur¬ 
ther argued that the testimony of the wife would 
be against herself only, and not against her hus- 
band, and he had parted with all his interest to 
her, but we think this is answered by the suites- 
tion above, that her testimony was expected to be 
in favor of the husband’s antagonist and therefore 
against him. 

“A number of cases from other jurisdictions 
have been cited by defendant in error as sustain¬ 
ing his contentions and position in this cas^, to 
wit, Frankenthal vs. Solomonson, 20 Wash. | 460, 
55 P. 754; 44 L. R. A. 311, 72 Am. St. Rep. 116; 
Petition of Mary J. O’Brien, 24 Wise. 547; Thomp¬ 
son vs. Silvers and Hoffman, 59 Iowa 670,13 N. W. 
854; Jacobsen vs. Andrews, 45 S. D. 490,189 N. W. 
114. But we are not thereby persuaded to change 
our views expressed in the case of Niland vs. 
Kalish, supra. * * * 

“The view we have taken of the incompetfenev 
of the wife in this case is supported by BerleS vs. 
Adsit, 102 Mich. 495, 60 X. W. 967, which wjas a 
garnishment proceeding, and the wife was held 
incompetent to testify as garnishee. Also DejPar- 
gus vs. Ryland and Brooks, 87 Va. 404, 12 $. E. 
805, 24 Am. St. Rep. 695; In re Kessler (D.|C.), 
225 Fed. 394; In re Mayer (D. C.), 97 Fed. 3p8.” 

Other authorities bearing on and tending to 
support the same view are: Lloyd vs. Royal Union 
Mutual Life Insurance Company (D. C.), 245 ped. 
162; New York Life Insurance Company vs. Ma¬ 
son, 272 Fed. 28; In re Estate of Van Alstine, 26 
Utah 193, 72 Pac. 942. 

It will be noted that all of the cases relied upon by 
appellant are old cases and have not been followed by 
the later decisions herein cited. Most of the c^ses 
cited by appellant are also reviewed in the decisioh of 





12 


Allen-West Commission Company vs. Grumbles, 161 
Fed. 461. 

Moreover, appellee interposed the objections to the 
interrogatories contained in the writ of garnishment 
upon the advice of counsel (R. pp. 4, 5). It is well 
settled that a refusal to answer interrogatories under 
advice of counsel does not warrant a judgment against 
the garnishee. McCallum vs. Lockhart, 179 Pa. State, 
427, 36 Atl. 231. 

CAN A WIFE’S PERSONAL PROPERTY BE SUB¬ 
JECTED TO THE PAYMENT OF DEBTS OF 
HER HUSBAND? 

Section 1151 of the Code of Law of the District of 
Columbia, specifically exempts the wife’s property 
from the husband’s debts. 

An examination of the authorities shows conclusively 
that a judgment should not be rendered against appel¬ 
lee in this case. 

In Phipps vs. Sedgwick, 95 U. S. 3; 24 L. Ed. 591, 
the Supreme Court of the United States said: 

“While the books of reports are full of cases in 
which real or personal property conveyed to the 
wife in fraud of the husband’s creditors has been 
pursued, and when identified in her hands, or in 
the hands of voluntary grantees, or purchasers 
with notice, we are not aware of any well consid¬ 
ered case of high authority where the pursuit of 
the property has been abandoned, and a judgment 
in personam for its value taken against the wife. 

“Certainlv no such doctrine is sanctioned bv 
the common law; and, though the present suit is a 
bill in chancery, the decree in this case is nothing 
more than a judgment at law, and could as well 
have been maintained in a separate suit at law 
for the money as in this suit. And the liability of 
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the executors of the wife to this personal judg¬ 
ment must depend on the same principle as if, 
abandoning the pursuit of the res, the assignee 
had brought an action at law for the money. * * * 
“While the statutes of New York have recog¬ 
nized certain rights of the wife to deal with and 
contract in reference to her separate property, 
they fall far short of establishing the principle 
that out of that separate property she can be made 
liable for money or property received at her hus¬ 
band’s hands, which in equity ought to have gone 
to pay his debts. Equity has been ready, where 
such property remains in her hands, to restore it 
to its proper use, but not to hold her separate es¬ 
tate liable for what she has received, and prob¬ 
ably spent at his dictation. Such a proposition 
would be a very unjust one to the wife, still ufider 
the dominion, control and personal influence of 
the husband. In receiving favors at his hands, 
which she supposed to be offerings of affection, or 
proper provision for her comfort, she would be 
subjecting that which was her own or which might 
afterwards come to her from other sources, to 
unknown and unsuspected charges, of the amount 
and nature of which she would be wholly ignorant. 
It answers the demands of justice in such cas^s if 
the creditor, finding the property itself in i her 
hands or in the hands of one holding it with no¬ 
tice, appropriates it to pay his debt. But, if it is 
beyond his reach the wife should no more be made 
liable for it than if the husband himself had sjient 
it in support of his family, or even of his own! ex¬ 
travagance. ’ ’ 

I 

To the same effect is Huntington vs. Saunders, 120 
U. S. 78, 38 L. Ed. 580. See also Clark vs. Beecher, 96 
U. S. 705, 24 L. Ed. 705, wherein the Supreme Court 
held that a personal decree could not be granted 
against the wife for the rents, issues and profits, and 
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for the use and occupation of premises despite the fact 
that a settlement had been made upon her by her hus¬ 
band which was fraudulent as to creditors. 

ADDITIONAL INTERRROGATORIES. 

In addition to the statutory questions, appellant in¬ 
serted another question in the writ of garnishment 
without first obtaining leave of court, and it is clear 
that the interrogatories seek to obtain a discoverv. Bv 
propounding these interrogatories appellant has done 
the equivalent of placing the appellee on the witness 
stand and is endeavoring to compel her to answer and 
testify against her husband. It makes no difference, 
we respectfully submit, what form the testimony or 
disclosure mav take, whether in the form of answers 
to interrogatories or from the lips of the witness in 
open court. In either case appellee is not obliged to 
answer. McGrew vs. McGrew, supra. 

The principle and effect is just the same and com¬ 
pels a wife to testify against her husband over objec¬ 
tion and contrary to law. This court in the case of 
McCartney vs. Fletcher, 10 App. JD. C. 572, 595, in 
considering the provisions of the revised statutes cov¬ 
ering the point now contained in Section 1068 of the 
code, said: 

“Then, the defendant Susan is required to state 
and set forth fully and particularly all the special 
circumstances of and attending the receipt of any 
and all property received by her from her hus¬ 
band during the period of her married life; thus 
making it necessary for her to disclose and set 
forth the confidential communications between 
herself and her husband, in regard to all dealings 
and property transactions between them. This 
cannot be required of a wife or widow, under the 
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statute, which declares that a wife shall not he 
compellable to disclose any communication n\ade 
to her by her husband during the marriage. (See. 
877, R. S. D. C.); and this is but the principle of 
the common law; and it applies as well afterl the 
death as during the lifetime of the husband. Lhcas 
vs. Brooks, 18 Wall. 436, 453; Stein vs. Bownhan, 
13 Pet. 210, 222/ 7 

CONCLUSION. 

In conclusion it is respectfully submitted that the 
trial court did not err in overruling the motion of ap¬ 
pellant for judgment of condemnation or recover^ as 
it is clear that the appellee has appeared and shown 
cause why judgment should not be rendered against 
her as garnishee. 

It is equally clear that the objections interposed 
by appellee to the interrogatories contained in the 
writ of garnishment were well taken. However, 
should this court reach a different conclusion, we re¬ 
spectfully submit that, instead of rendering judgment 
against appellee as garnishee, the case should be re¬ 
turned to the lower court with instructions to override 
the objections to the writ of garnishment, and permit 
appellee to answer the interrogatories so as to ascer¬ 
tain whether or not she has any funds in her liarfds 
belonging to her husband. 

i 

Respectfully submitted, 

I 

George A. Berry, 

Joseph J. Malloy, j 

Attorneys for Appellee. 


